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IN THE UNITED STATES DISTRICT COURT '
FOR THE NORTHERN DISTRICT OF OKLAHOMA _ "MOTHY R waieminge. oy cni

S,

MO BTt o
IN RE:
COMMERCIAL FINANCIAL SERVS., Case No. 98-05162-R
INC.,, and Chapter 11
CF/SPC NGU, INC,, Case No. 98-05166-R

Chapter 11 Jointly Administered
With Case No. 98-05162-R

FILED

Debtors and Debtors in Possession,

COMMERCIAL FINANCIAL SERVS,,

I
INC., DEC 22 zuug??/
FPhil Lombeardi, Clerk
Plaintiff, U.8. DISTRIGT COURT
v. Adversary No. 99-0006-R

WILLIAM R. BARTMANN and
KATHRYN A. BARTMANN,

District Case No. 00-CV-338-H(M)

N M M e e’ e N e M e e’ N e e S s T e N e e

Defendants.

-

RDER

This matter comes before the Court pursuant to the Bankruptcy Court’s Order Granting
CFS’s Motion to Strike Jury Demand and to Reconsider in Part the Bartmaﬁn Recommendation,
and Supplement to Bartmann Recommendation to the District Court Regarding Defendants’
Motion to Withdraw the Reference filed November 13, 2000 (Docket #15). No objections to the
Bankruptcy Court’s supplement to the recommendation have been filed by any party.

On April 21, 2000, the Bankruptcy Court issued a recommendation regarding Defendants
William R, Bartmann and Kathryn A. Bartmann'’s (collectively, the “Bartmanns’) meotion to

withdraw reference, wherein the Bankruptcy Court recommended that this Court withdraw the

reference of the proceeding in order to afford the Bartmanns a jury trial before an Article 111

judge. Also on April 21, 2000, the Bankruptcy Court issued a recommendation in the adversary

29)

. proceeding styled Commercial Financial Servs., Inc, v. Jay L. Jones, Adv. No. 99-0005-R,




wherein the Bankruptcy Court recommended that this Court decline to withdraw the reference of
the proceeding because Defendant Jay L. Jones waived his right to jury trial by asserting a setoff
defense against the estate in his answer to CFS’s complaint.

On May 25, 2000, the Bartmanns filed their Answer to CES’s Complaint, asserting that:

Defendants are entitled to indemnification and setoff of any amounts allegedly

owed by Defendants to Plaintiff as a result of damages they have and will incur,

including attorneys’ fees and costs, resulting from the filing of various securities

related lawsuits currently pending in the United States District Court for the

Northern District of Oklahoma, and in Tulsa County District Court for the State

of Oklahoma.

Def. Answer at 6.

On July 29, 2000, in response to the Bartmanns answer filed in this Court, CFS filed in
the adversary proceeding a motion a motion to strike jury demand and to reconsider the
[Bankruptcy] Court’s memorandum opinion and recommendation regarding the Bartmanns’
motion to withdraw the reference.

On July 26, 2000, this Court entered its Order Regarding Motion to Withdraw Reference,
in which the Court determined that it would:

[Hlold in abeyance any ruling on the Motion to Withdraw Reference filed herein

in order to provide the Bankruptcy Court appropriate time to consider the Motion

to Strike and whether a supplemental report and recommendation is appropriate in

light of the subsequent filing of the Motion to Strike[, and] . . . the Court will

further consider the Motion to Withdraw Reference at a time after the Bankruptcy

Court enters supplemental report and recommendation on the Motion to

Withdraw Reference.

Dist. Ct. Order at 2.

Also on July 26, 2000, the Court entered an order in Commercial Financial Servs., Inc. v.

Jay L. Jones adopting the recommendation of the Bankruptcy Court and denying Defendant
Jones’ motion to withdraw reference wherein the Court found that Jones’ assertion of setoff as an

affirmative defense in his answer constituted a claim against the estate and therefore a waiver of

Jones’ right to a jury trial and subjecting him to the equitable jurisdiction of the Bankruptcy




Court. The Court determined that J oncs_’ primary authority in support of his motion to withdraw
reference, Styler v. Jean Bob Inc. (In re Concept Clubs, Inc.), 154 B.R. 181 (D. Utah 1983) was
not persuasive.

The Bankruptcy Court concluded in its November 7, 2000 memorandum opinion in the
instant action that the Jones recommendation, which was adopted by this Court on July 26, 2000,
set forth the analysis applicable to the Bartmanns motion to withdraw reference.! The
Bankruptey Court found it had “core” jurisdiction over CES’s breach of contract, turnover, and
Section 502(d) claims as well as the Bartmanns® defenses to those claims, The Bankruptcy
Court further found that the Bartmanns had waived their rights to trial by jury by asserting
claims against the CES estate. Accordingly, the Bankruptcy Court recommended this Court deny
the Bartmanns’ motion to withdraw the reference.

After a complete review of the record, and careful consideration of the recommendation
of the Bankruptey Court, the Court adopts the reasoning and conclusions of that recommendation
and finds that the Bartmanns' assertions of setoff and indemnification as affirmative defenses are
claims against the CFS estate and therefore constitute a waiver of the Bartmanns’ right to a jury

trial. Accordingly, the Court hereby denies Bartmanns’ motion to withdraw reference.

IT IS SO ORDERED.
ne
This 22 day of December, 2000. W

Sveh Erik Holmes
United States District Judge

'"The Bankruptcy Court noted that, by virtue of the Bartmanns’ assertion of claims against
the CFS estate in the form of setoff and indemnification in their Answer, the posture of the
Bartmann adversary proceeding was similar to the posture in the Jones adversary proceeding.




